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I . I N T R O D U C T I O N
P l a i n t i f f Marco Barbanti, a r e s i d en t ia l and commercial l a n d l o r d p u r p o r t i n g to

act on b e h a l f of a class of individual Wash ing ton S t a t e homeowners, seeks an
•nunprec edent ed mandatory in junc t i on . P l a i n t i f f asks this Court to c ompe l d e f e n d a n t

W.R. Grace & Co.-Conn. ( c o l l e c t i v e l y , with the other d e f e n d a n t s , "Grace") to fund
the issuance of an "emergency notice" containing a warning regarding Z o n o l i t e A t t i c
Insu la t i on ("ZAJ"), to be pub l i shed in Washington S t a t e S u n d a y newspaper s . As
Grace de s cr ibe s below, no court has issued a preliminary in junc t i on requiring a
warning under circumstances l ike those p r e s e n t e d here. N o t h i n g about this case
j u s t i f i e s such an extraordinary and u n p r e c e d e n t e d order. H e r e :

o The evidence of any hea l th risk to the p u b l i c is minimal or nonex i s t ent .
The material , which is not even c l a s s i f i e d as a sbe s to s-conta ining under
Environmental Pro t e c t i on A g e n c y ( " E P A " ) r egu la t i on s , p o s e s no
s igni f i cant risk to homeowners—not in p l a c e , or even if o c ca s i ona l ly
di s turbed during maintenance and r emode l ing . Declarat ion of
Dr. Morton Corn, dated S e p t e m b e r 11, 2000 ("Corn Dec."), (Ex. 2 to
Declaration of Rocco N. T r e p p i e d i Regarding D e f e n d a n t s ' Response to
P l a i n t i f f s Motion For P r e l i m i n a r y I n j u n c t i o n dated October 6, 2000)
("Oct. 6 T r e p p i e d i Dec."), UU 24-26. There is s i m p l y no hazard
requiring a warning, and certainly no emergency requiring an alarm
c ra f t ed and d i s t r i bu t ed on a preliminary basis. See A f f i d a v i t of Bertram
Price dated S e p t e m b e r 5, 2000 ("Price Aff.") (Ex. 5 to Oct. 6 T r e p p i e d i
Dec.), p. 22. I n d e e d , the presence of trace amounts of asbe s to s in ZAI
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has been known to r egu la tor s for over 20 years. For e x a m p l e , an
exposure assessment pub l i shed by the EPA in 1985 concludes that
" [ o j n c e in p l a c e , vermiculite attic in su la t ion would p r o b a b l y not lead to
subsequent consumer exposure. The type of attic in which yermiculite
is used is ordinarily i s o la t ed f rom the rest of the home and is not
regularly entered." Price Aff . , p . 9 . The EPA's current web p a g e
concludes: "[D]ue to the physical characteristics of vermiculite, there' s
a low po t ent ia l the material is ge t t ing into the air. If the insulation is not
e xpo s ed t o t h e home e n v i r o n m e n t — f o r e x a m p l e , i t ' s sealed behind
w a l l b o a r d s and f l o o r b o a r d s or is i s o l a t e d in the att ic which is vented
o u t s i d e — t h e best advice would be to leave it alone." EPA Region 1
website: "Q&A Regarding Vermicul i t e Insula t i on" (Ex. 17 to Oct. 6
T r e p p i e d i Dec.).
P l a i n t i f f s own actions, inc luding his f a i lur e to give his own tenants any
warning about ZAI until months a f t e r seeking an "emergency notice"
f r o m this Court, show he does not genuinely believe a real emergency to
exist here. Indeed , p l a i n t i f f s counsel admitted at the hearing on
p l a i n t i f f s class c er t i f i ca t ion motion that he did not "want to exaggerate
by cal l ing [ t h e a l l eg ed pub l i c hea l th concern posed by vermiculite] an
emergency necessarily." Transcr ip t of S e p t e m b e r 21, 2000 hearing
( " S e p t . 21 Trans."), p. 24:1-2 (Ex. 16 to Oct. 6 T r e p p i e d i Dec.).
The p u b l i c — p a r t i c u l a r l y in the state of Wash ing t on—ha s already been
well informed about any al l eged risks associated with vermiculite
insulation. The EPA has noted: "A tremendous amount of information
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[about asbestos contamination in vermiculite] has been made available
to the public via print, television/radio and the internet." EPA A s b e s t o s
H o m e Page, w w w . e p a . g o v / o p p t i n t r / a s b e s t o s / v e r m . h t m (Ex. 18 to Oct. 6
T r e p p i e d i Dec.) ( e m p h a s i s a d d e d ) . The EPA i t s e l f ha s a d d r e s s e d th e
issue in pre s s re lease s and its website. A court-ordered warning will
add nothing meaningful to the information avai lable to the p u b l i c and
will detract f r o m regulatory agenc i e s ' guidance on the issue.
A host of regulatory agencies and authorities are in the midst of
s tudying vermiculite p r o d u c t s . Among these are the E P A , the A g e n c y
f or T o x i c S u b s t a n c e s and Disease Regis try ("ATSDR"), the
Occupat ional S a f e t y a n d H e a l t h Admini s t ra t i on ( " O S H A " ) , t h e
Consumer P r o d u c t S a f e t y Commiss ion ( " C P S C " ) , and the Washington
S t a t e local air qua l i ty control authorities. T h e s e agencie s have
j u r i s d i c t i o n over, and exper t i s e in evaluating, any risks a s soc ia t ed with
vermiculite. N o n e has dec lared a need for a warning of the t y p e
p r o p o s e d by p l a i n t i f f . By compe l l ing a warning on a preliminary basis,
this Court would usurp the authority vested in these agencies to make
the required s c i e n t i f i c assessments and corresponding pub l i c p o l i c y
determinations. It would fur ther risk s e t t ing p o l i c y that is inconsi s tent
with the determinations of the regulatory authorities. I n d e e d , p l a i n t i f f s
own medical expert, Dr. Henry A. Anderson, W i s c o n s i n ' s Chie f MedicalN,

O f f i c e r f or Occupational and Environmental H e a l t h , i s awaiting EPA's
l eader sh ip b e f or e taking any proactive s t e p s in his state because, in his
opinion, "it has to be national ... the lead and the announcements will
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come via ATSDR and EPA." D e p o s i t i o n of Dr. Henry A. A n d e r s o n
("Anderson Dep.") (Ex. 7 to Oct. 6 T r e p p i e d i Dec.), p. 143:2-3.

• P l a i n t i f f has no s tatutory or l ega l authority for the r e l i e f he seeks.
I n j u n c t i v e r e l i e f is not avai lable under the W a s h i n g t o n ^Consumer
Pro t e c t i on Act, RCW 19.86.010 et seq. (the " C P A " ) . The CPA permits
in junc t ions only to addre s s "further violat ions" of the act. Since Grace
has not manufactured ZAJ for over 15 years, there can be no in junc t i on
a p p l i c a b l e to Grace ' s conduct. The CPA doe s not impose a duty to
consumers that p o s t d a t e s the sale of a produc t . Furthermore , no such
ongoing duty could impose CPA l i a b i l i t y here, where the a l l e g e d
consequences of its breach would be p er s ona l i n j u r i e s — w h i c h are not
cognizable under the C P A . F i n a l l y , p l a i n t i f f h i m s e l f has no claim under
the CPA, as he admits he never re l i ed on any a f f i r m a t i v e s ta t ement or
repre s enta t ion of Grace in connection with ZAI and thus cannot
e s t a b l i s h the crucial element of causation. Nor is mjunct ive r e l i e f
avai lab l e under the Washington S t a t e Produc t L i a b i l i t y A c t , RCW
7.72.010 et seq. (the " W P L A " ) , because the only r e l i e f al lowed under
the W P L A is damages.

Under these circumstances, p l a i n t i f f f a l l s far short of showing the "clear legal
... right" required for even an ordinary prohib i tory injunct ion, T y l e r P i p e Indus . .
Inc. v. Department of Revenue, 96 Wn.2d 785, 792 ( 1 9 8 2 ) (ci tat ion omi t t ed), and

s

even farther f r o m showing enti t lement to the extraordinary mandatory injunct ion
sought here. See S t a t e ex rel. Pay Less Drug S t o r e s v. S u t t o r u 2 Wn.2d 523, 532
(1940). Because the current s c i ent i f i c record shows that there is no hazard to

G R A C E D E F E N D A N T S ' M E M O R A N D U M I N
O P P O S I T I O N T O P L A I N T I F F S M O T I O N F O R
PRELIMINARY INJUNCTION (MOTION 2) - 4
[ 12757-0072/KA003674.836]

PERJONS COEE LLP
221 N o r t h W a l l S t r e e t , S u i t e 600

S p o k a n e , V / A 99201
( 5 0 9 ) 6 2 4 - 2 2 1 2



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47

homeowners f r o m exi s t ing ZAI, p l a i n t i f f can e s t a b l i s h neither a p r o b a b i l i t y o f success
on the merits nor anything more than a s p e c u l a t i v e harm. E q u i t a b l e f a c t o r s do not
s u p p o r t an in junc t i on because the u n s u p p o r t e d "warning" p l a i n t i f f seeks would cause
consumer confus ion, harm the p u b l i c interest, and damage Grace's ^Business and
reputation.

H . F A C T U A L B A C K G R O U N D
A . Z O N O L I T E A T T I C I N S U L A T I O N

The product at issue is Grace's Zono l i t e Att i c Insulation. ZAI, which was
made of an e x p a n d e d mineral known as vermiculi te , was used for d e c a d e s . ZAJ
o f f e r e d consumers an e a s y - t o - a p p l y , l o o s e - f i l l insulat ion p r o d u c t that c o u l d
s i g n i f i c a n t l y Increase the insulat ion value in a home. The produc t was used in a
variety of d i f f e r e n t at t i c a p p l i c a t i o n s — p o u r e d into the space s between the j o i s t s o f the
attic f l o o r , a d d e d as a s u p p l e m e n t a l insulat ion in areas where f i b e r g l a s s and other
sheet insulation could not reach, or used on top of or underneath f i b e r g l a s s or mineral
wool insulation to prov ide an add i t i ona l insulat ion layer. In many cases, it was
covered with a layer of p l y w o o d , lumber, or wood composi te . Over the years, ZAI
has saved Washington S t a t e homeowners millions of do l l ar s in energy costs. Grace
ceased s e l l ing ZAI in 1984.
B. T R A C E OR N E G L I G I B L E AMOUNTS OF ASBESTOS IN

Z O N O L I T E A T T I C I N S U L A T I O N
Grace never added asbestos to ZAI. Vermiculite i t s e l f is not asbestos.

However, the vermiculite ore Grace extracted from its Libby, Montana, vermiculite
mine contained small amounts of tremolite asbestos. Most of this was eliminated as
the vermiculite was mil led at the mine. The produc t that was s h i p p e d f rom the mines
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to the e xpand ing p l a n t s was c a l l e d vermiculite concentrate. At the e x p a n d i n g p l a n t s ,
the concentrate was proce s s ed through high t emperature furnace s where the heat
caused the vermiculite to expand. During the e xpans i on proc e s s , v ir tual ly all the
remaining amounts of asbes tos were eliminated so that in the f ina l e xpanded produc t ,
the presence of asbes tos in vermiculite was n e g l i g i b l e . P l a i n t i f f s own expert , Donald
H u r s t , a cknowledged that his t e s t ing showed that the ZAI f r o m S p o k a n e homes
contained le s s than 1 / 1 0 of 1% by weight of asbes tos , and that neither f e d e r a l nor
s tate agencies would d e f i n e the ZAI vermiculite as an asbe s to s-containing produc t . 1
C . A S B E S T O S

All p e o p l e l iving in urban areas have many a sbe s t o s f i b e r s in their l ung s s i m p l y
by l iving in that environment, yet there is no evidence that c o n s i s t e n t l y breathing
ubiquitous environmental l eve l s of asbestos over an entire l i f e t i m e causes any
increased incidence of a sb e s t o s -re la t ed disease. Dec lara t i on of W i l l i a m G. H u g h s o n ,
M.D., Ph.D., da t ed S e p t e m b e r ? , 2000 ( E x . 3 to Oct. 6 T r e p p i e d i Dec.), fl 8.
A l t h o u g h all who live in urban areas are e xpo s ed to low l e v e l s of a s b e s t o s , there has
obviously been no wide spread ep idemic of a sbe s to s-re la t ed di s ease f r o m this
exposure. It is only when re spirable f i b e r s are somehow released f r o m an asbes tos-
containing building material in s u f f i c i e n t quantities over a s u f f i c i e n t period of time

1 P l a i n t i f f has a t t e m p t e d to "poison the well" by r e p e a t e d l y mischaracterizing
Grace's historical acts in making and s e l l ing ZAI even though the history of what
Grace knew, and when, is not relevant to whether an injunct ion should be issued. As
such, Grace need not and will not respond to those mischaracterizations here,
although at the a p p r o p r i a t e time they will be f i e r c e l y c on t e s t ed .

GRACE D E F E N D A N T S ' M E M O R A N D U M I N
O P P O S I T I O N T O P L A I N T I F F S M O T I O N F O R
P R E L I M I N A R Y I N J U N C T I O N ( M O T I O N 2 ) - 6
[ 1 2 7 5 7 - 0 0 7 2 / K A 0 0 3 6 7 4 . 8 3 6 ]

PERKINS CODE LU>
2 2 1 N o r t h W a l l S t r e e t , S u i t e 6 0 0

S p o k a n e , \ V A 99201



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

' 3 6
37
38
39
40
41
42
43
44
45
46
47

that a p o t e n t i a l h e a l t h risk can arise. Id. ^ 5. Not every exposure to a sbe s to s r e s u l t s in
disease. Id. Whe th er a person is at increased risk f r o m exposure to a sb e s t o s ,
i n c l u d i n g exposure s f r o m asbestos-containing mater ia l s in b u i l d i n g s , d e p e n d s on the
level o f exposure ( d o s e ) , the t y p e of asbes tos f i b e r s , and the size of thfe f i b e r s . Id.
T h e r e are l ev e l s of asbe s to s exposure below which disease has not been shown to
occur. Id. T h i s i s true for asbe s to s i s , lung cancer, and mesothelioma. Id.

In order to contract an a sbe s to s-re la t ed disease, an individual must have a
s i g n i f i c a n t , cumulative l i f e t i m e exposure to a sbe s to s that i s not p o s s i b l e f r o m ZAI,
given the extremely low and o f t e n nonexistent l ev e l s of asbestos in the br ea thab l e air
of homes insulated with it. As the EPA i t s e l f has noted, "[A]t very low exposure
l e v e l s , the risk may be n e g l i g i b l e or zero." Price Aff., p. 13 (quot ing t e s t imony of
Linda F i s h e r of EPA, b e f o r e H o u s e S u b c o m m i t t e e on Educat ion and Labor, A p r i l 3,
1990).
D. THE A B S E N C E OF AN E M E R G E N C Y

No credible evidence sugges t s that the mere presence of asbe s to s in bu i ld ing s ,
or even the presence of materials containing 10-20% asbestos as an a d d e d ingredient,
creates a hazard. The EPA has s p e c i f i c a l l y addre s s ed the sub j e c t in Managing
A s b e s t o s in Place , its most recent guidance document on the asbes tos-in-buildings
issue. T h a t pub l i ca t i on succinctly summarizes the EPA's p o l i c y on asbestos in
bui ldings with respect to produc t s containing more than 10 times as much asbestos as
ZAI. The EPA's book notes: "The average airborne asbestos l eve l s in bui ldings
seems to be very low ... the heal th risk to most occupants appear s to be very low."
Price Aff., p. 13 (quoting Managing Asbes to s in Place: A Building O w n e r ' s Guide to
Operations and Maintenance Programs for Asbe s t o s -Conta in ing Mater ia l s . EPA 20T-
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2003, July 1990). Decade s of air monitoring in b u i l d i n g s conta ining a s b e s t o s
materials have shown that there are no more asbestos f i b e r s in the air ins ide b u i l d i n g s
than in the ou t s ide air. Cora Dec. 18.

N o t h i n g suggest s that the s i tuat ion is at all d i f f e r e n t for ZAI — i n d e e d the
ex tremely low trace amounts of asbe s to s in the product make this teaching even more
s igni f i cant . Even p l a i n t i f f s own expert acknowledges that undisturbed vermicul i t e
po s e s no risk. See Anderson Dep., pp. 47, 55-56 ("critical f a c t o r is not how much
[ a s b e s t o s f i b e r ] is there, but how much you can stir up," because "that's how f i b e r s
become airborne and get up into the breathing zone").

T h e r e is accordingly no he ightened risk that any resident in a b u i l d i n g
containing ZAI will s u f f e r f r o m an asbe s to s-containing disease. Dr. Morton Corn,
f ormer head of OSHA and a renowned expert in industrial hygiene, i n s p e c t e d the
houses of pu ta t iv e class members that were made available by p l a i n t i f f s counse l , and
conc luded that "the vermiculite attic insulat ion present within the homes doe s not
po s e an increased or s ign i f i can t risk to the h ea l th of the o c c u p a n t s f . ] " Corn Dec. ^ 22.
Furthermore, it is Dr. Corn's opinion that "there is an in s igni f i cant p r o b a b i l i t y that
exposure to airborne f i b e r s would occur." I<1^23 .2 In f a c t , ha the laboratory analys i s
of air sample s c o l l e c t ed f rom seven plaintiffs' homes that were in spec t ed by the

2 While p l a i n t i f f cites Harashev . F l i n t k o t e Co.. 848 S . W . 2 d 506 (Mo. Ct.
A p p . 1993)^. as an a l l eged incident of disease f rom exposure to ZAI, Mr. Harashe was
a laborer for many years who had a history of extensive exposure to other asbestos-
containing produc t s such as p i p e and boiler insulation. See Anderson Dep., pp. 117-
18 (acknowledging Mr. Harashe's exposure to asbestos p i p e and boiler in su la t ion).
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part i e s , there were no amphibole^ asbes tos f i b e r s , of any size, observed in the
analysis. A f f i d a v i t of Richard L. Lee dated S e p t e m b e r 18, 2000 ("Lee Aff.") (Ex. 4 to
Oct. 6 T r e p p i e d i Dec.), H 18.

P l a i n t i f f argues that "maintenance, repair, and remodeling" in horries with ZAI
could somehow put vermiculite homeowners at risk and that a warning in a S u n d a y
newspaper will somehow correct the purpor t ed problem. But even p l a i n t i f f s own tes t
r e s u l t s — w h e n a p p r o p r i a t e l y a d j u s t e d for any time-weighted exposures and using
a p p r o p r i a t e direct analytical t e chno l og i e s that count only a sbe s t o s f i b e r s — g e n e r a l l y
show l eve l s within the OSHA limits. Lee Aff. ^f 21. The only p o s s i b l e e x c e p t i o n to
this was the a l l e g e d 70-minute s imulation involving shove l ing out of insulat ion in the
a t t i c — - b y d e f i n i t i o n , a once-in-a-l i fe t ime activity. T h i s act ivi ty wi l l not create a
s i g n i f i c a n t risk unless an individual was e xpo s ed to such l e v e l s for a continual p e r i o d ,
which is unrealist ic. In Dr. Corn's opinion, even if such act ivi t ie s were undertaken
without pro t e c t i on , "such intermittent exposure during the attic r emode l ing or
renovations would not have any heal th s ignif icance." Corn Dec. fl 23.

D e p o s i t i o n testimony has also made clear that r e s id en t s s i m p l y do not disturb
ZAI except in rare and extraordinary circumstances. For example, Mr. Matthews , a
former carpenter, has never conducted any renovation in his home and plans to do
none. D e p o s i t i o n of Ernest H. Matthews, dated August 22, 2000 ("Matthews D e p . " )
(Ex.14 to Oct. 6 T r e p p i e d i Dec.), pp. 6:18-7:25,48:13-16 . N e i t h e r has
Ms. Thurman. Depo s i t i on of RosemarieE. Thurman, dated August 21, 2000

3 This is the type of asbestos sometimes found in vermiculite f r o m the Libby
mine.
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("Thurman Dep.") (Ex. 15 to Oct. 6 T r e p p i e d i Dec.), at p. 52:14-17. Mr. H a t c h , who
already has conducted work in his a t t i c , was already taking s t e p s to p r o t e c t h i m s e l f
f r o m dust as part of ordinary dust p r o t e c t i o n act ivit ie s . D e p o s i t i o n of Rand T. H a t c h ,
dated August 21, 2000 ( " H a t c h D e p . " ) (Ex. 11 to Oct. 6 T r e p p i e d i Dec."), pp. 39:16-
41:8. Mr. Barbanti has never even been in his own attic and does not even know if it
contains venniculite. D e p o s i t i o n of Marco Barbanti, dated August 17, 2000
("Barbanti Dep.") (Ex. 8 to Oct. 6 T r e p p i e d i Dec.), p. 211:2-10.

Mr. Barbanti h imse l f c l early does not believe there is a s igni f i cant risk.
A l t h o u g h he comes to this Court claiming there is an emergency and an "immediate,
pre s en t , and ongoing threat," his ac t ions s p eak more e l o q u e n t l y about his true b e l i e f s .
Mr. Barbanti owns some 50 or so p r o p e r t i e s , but he has i n s p e c t e d no more than seven
to see if they contain the material. Id. at pp. 7:23-8:2, 11:1-3 , 216:15-223:1 , 223:12-
224:7. He has not even inspected his own residence to see if it has ZAI, although he
has lived there for 20 years. Id at pp. 13:7 ,211:2-10 , 217:14-17. He has not
in spe c t ed any of these homes for other asbe s to s-containing mater ia l s , a l though he
knows such p r o d u c t s were w i d e l y used. A l t h o u g h he is seeking an urgent notice to all
homeowners about the venniculite issue, he did not provide such a notice to those
residing in his buildings until he was prompt ed to do so by the interrogatories Grace
served on him in this case. Id. at pp. 184:19-187:2. Ironi ca l ly , Mr. Barbanti h i m s e l f
did not provide a warning to his own tenants until months a f t e r he came to this Court
seeking an "emergency notice." Barbanti Dep., pp. 175:18-24, 186:4-187:2.

There is thus no credible s c i e n t i f i c evidence that the risk to a homeowner f r o m
ZAI is s i g n i f i c a n t or that ZAI should somehow be singled out from the host of
a l l e g e d l y hazardous materials in a h o m e — f i b e r g l a s s , radon, e x p o s e d electrical wires,
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asbe s to s-containing duct wrap, f l o o r t i l e , or d r y w a l l — f o r a s p e c i a l one-time warning
issued on a prel iminary basis.

I n d e e d , d e s p i t e p l a i n t i f f s claim that there is an emergency or imminent hea l th
hazard, the actions of his own counsel show there is no need for urgent action.
Mr. Barbanti is represented by counsel who have l i t i g a t e d asbestos cases against W.R.
Grace for over 15 years. T h e s e experienced lawyers have themselves been aware of
the presence of .trace l eve l s of asbes tos in vermiculite produc t s for decades. T h e y
have argued as early as 1993 that the trace elements of asbestos in vermiculite are a
hazard. Documents they have submitted in an e f f o r t to e s tab l i sh a need for an
emergency prel iminary in junc t i on have been part of asbes tos p r o p e r t y damage
l i t i g a t i o n since the early 1980s. See P l a i n t i f f s Exs. 1-4; 9-15; 17-18. T h e i r own
e x p e r t s ' t e s t i n g dat e s back to at leas t 1993. See Ex. 18 to the Declarat ion of Richard
H a t f i e l d submitted by p l a i n t i f f . T h e y rely on EPA documentation covering the issue
of asbestos and vermiculite going back as far as 1985. See Ex. A to Declaration of
Christ i L. Bergound in S u p p o r t of Motion for C l a s s C e r t i f i c a t i o n (submi t t ed by
p l a i n t i f f ) . Dr. J o h n Dement, who has been t e s t i f y i n g for p l a i n t i f f s counsel for years
and on whom p l a i n t i f f ironically now relies in support of his contention that an
emergency exists here, t e s t i f i e d years ago regarding asbestos in vermiculite and its
alleged hazard. See D e p o s i t i o n of J o h n McCray Dement, Ph.D. dated August 31,
2000 (Ex. 10 to Oct 6 T r e p p i e d i Dec.), pp. 143:5-144:19. With all this material in
their po s s e s s ion for years, p l a i n t i f f s counsel have done no th ing about th i s s u p p o s e d
risk. Their delay in acting until now suggests that they themselves were for years
i n d i f f e r e n t to any perceived risk or, more l ike ly, that this a l l eged "emergency" is a
creature of their own invention. I n d e e d , p l a i n t i f f s counsel admitted during oral

GRACE D E F E N D A N T S ' M E M O R A N D U M I N
O P P O S I T I O N T O P L A I N T I F F S M O T I O N F O R
PRELIMINARY INJUNCTION (MOTION 2) - 11
[ 12757-0072/KA003674 .836]

PERKINS CODE LLP
221 N o r t h W a l l S t r e e t , S u i t e 600

S p o k a n e , W A 99201



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47

argument of the c la s s c e r t i f i c a t i o n motion that an emergency does not exist. W h i l e
di scus s ing the a l l e g e d p u b l i c h e a l t h p r o b l e m p l a i n t i f f contends i s p o s e d by
vermiculite, counsel e x p r e s s l y s t a t ed that "I don't want to exaggera t e it by c a l l i n g it an
emergency necessarily." S e p t . 21 T r a n s . , p 24:1-2, (Ex. 16 to Oct 6 T r e p p i e d i Dec.).
E. M E D I A ATTENTION

In the meantime, however, the issue of asbestos and vermiculite has received
widespread p u b l i c i t y in W a s h i n g t o n S t a t e . Both over the years and in the last six
months, the print and elec tronic media have r e p e a t e d l y carried stories about a sbe s to s
in construction p r o d u c t s , about t r e m o l i t e in Grace's vermiculi te mined at Libby , and
indeed about t r emo l i t e in ZAI. T h e r e have been numerous h i g h - p r o f i l e art i c l e s on
asbe s to s and vermicul i t e p r o d u c t s , i n c l u d i n g attic insulat ion, p u b l i s h e d in the s ta t e .
A r t i c l e s have a p p e a r e d i n t h e m a j o r n e w s p a p e r s ( T h e S e a t t l e T i m e s . S e a t t l e P o s t -
I n t e l l i g e n c e r . The Spoke sman-Revi ew) as well as t e l ev i s ion and radio news media,
and have been di s s eminated even more wide ly via the wire services, and the I n t e r n e t .
A f f i d a v i t of Margaret C. Brown ("Brown Aff.") (Ex. 1 to Oct. 6 T r e p p i e d i Dec.),
f f i f 8-11. The S e a t t l e P o s t - I n t e l l i g e n c e r has .aggres s ively covered asbestos in general ,
and vermiculite produc t s in particular, including two ongoing series of spec ia l repor t s ,
which comprise s in excess of 40 articles to date. Id ^ 9. T h i s coverage, as well as
more than 40 articles in The Spokesman-Review..has f o cu s ed on the Libby mine and
ZAI. Id ffi[9, 11. In addi t i on, action by pub l i c agencies, such as the EPA, has
received widespread media attention, and the agencies have engaged in extensive
publ i c communications e f f o r t s of their own. Brown Aff. ^ 13; Price Aff. § 4.1. As
the EPA i t s e l f noted in its website, "A tremendous amount of information has been
made available to the p u b l i c via print, t e l e v i s i o n / r a d i o and the internet." EPA
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A s b e s t o s H o m e Page (Ex. 18 to Oct. 6 T r e p p i e d i Dec.). N o t a b l y , both p l a i n t i f f and
those who submit t ed a f f i d a v i t s on p l a i n t i f f s b e h a l f were aware of the presence of
small amounts of asbestos in ZAI through media p u b l i c i t y . See Matthews Dep. ,
pp. 14:23-15:12, 21:6-22:20; Thurman Dep., pp. 4:24-5:20, 23:18-23^ " H a t c h Dep. ,
pp. 4:18-6:3; D e p o s i t i o n of Brendan J. King, dated August 18, 2000 (Ex. 13 to Oct. 6
T r e p p i e d i Dec.), pp. 4:4-6:4, 43:23-45:25, 50:23-51:2; Barbanti Dep., pp. 4:11-
23, 23:12-24:7; D e p o s i t i o n of Ralph E. Busch, dated August 22, 2000 (Ex. 9 to Oct. 6
T r e p p i e d i Dec.), pp . 4:20-5:11, 13:19-18:7. I n d e e d , p l a i n t i f f and each a f f i a n t t e s t i f i e d
that as a re sul t of the media p u b l i c i t y , they took action, i n c l u d i n g contact ing p l a i n t i f f s
counse l , ceasing renovations, and s ea l ing up att ic s . Thurman Dep. p. 42:5-17; Busch
Dep. p . 19:6-14; King Dep. p p . 28:22-29:10; H a t c h Dep. p p . 58:20-59:5; M a t t h e w s
Dep. p. 47:22-25; Barbanti Dep. pp. 4:11-5:8.

P l a i n t i f f i s d e c i d e d l y unclear about what any warning will a c c o m p l i s h . The
warning that p l a i n t i f f seeks to have this Court issue has been d r a f t e d not by an expert
in warnings or human f a c t o r s , but by a former p u b l i c r e la t i on s executive who now
makes a living prov id ing class n o t i f i c a t i o n s . D e p o s i t i o n of T o d d Bruce H i l s e e da t ed
August 8, 2000 ( " H i l s e e Dep.") (Ex. 12 to O.ct. 6 T r e p p i e d i Dec.), pp. 6:6-14, 8:6-20;
20:10-17. He p r o p o s e s to be paid an hourly rate p l u s a commission on all advertis ing
costs as sociated with pub l i c i z ing any warning. Id. pp. 30:10-31:7. In other words,
the more o f t e n the warning is given, the more he is paid. He has no i n f o r m a t i o n
regarding whether those who will receive the warning will r e spond, whether any
warning will be heeded, or whether the type of warning p r o p o s e d is calculated to
reach those p l a i n t i f f asserts need to be warned. Id. pp. 10:2-11:17, 29:5-16, 96:19-
98:20, 119:22-120:4.
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i n . A R G U M E N T
A . P L A I N T I F F C A N N O T MEET H I S H E A V Y BURDEN F O R

O B T A I N I N G T H E E X T R A O R D I N A R Y M A N D A T O R Y
I N J U N C T I O N R E Q U E S T E D .

•K
1 . P l a i n t i f f s Request I s U n p r e c e d e n t e d a n d I m p r o p e r l y A s k s

T h i s Cour t t o P r e j u d g e a M a t e r i a l I s s u e i n T h i s Case.
P l a i n t i f f s request in this case is not only for a mandatory i n j u n c t i o n , but for

one that is unique and unpre c ed en t ed . P l a i n t i f f seeks a s ta t ew ide "warning" to be
i s sued, b e f o r e a trial on the merits, that ZAJ is a p o t e n t i a l h e a l t h hazard to
homeowners. T h i s is the very issue that p l a i n t i f f must prove at t r ia l . Contrary to
p l a i n t i f f s a s s er t ion, courts have c o n s i s t e n t l y denied preliminary i n j u n c t i o n s seeking
the a f f i r m a t i v e issuance of warnings b e f o r e a trial to determine whether a hazard even
exists.

In Punne t tv . Carter, 621 F . 2 d 578 (3d Cir. 1980) ("Punnet t I"), the Third
Circuit r e j e c t e d the plaintiffs' request for an i n j u n c t i o n similar to that sought here.
P l a i n t i f f s , veterans o f U n i t e d S t a t e s Army atomic t e s t s , sought a prel iminary
injunc t i on to compel a pub l i c warning that children born to test p a r t i c i p a n t s might
bear higher risks of mutagenic d e f e c t s . There , as here, the court was "presented not
merely with a motion for an in junc t i on to preserve the status quo pendente life but
with a request for a mandatory in junc t ion that would have the effect of granting a
substantial portion of the relief sought in the plaintiffs' complaint" Id. at 583
(emphasis added). The court noted t h a t — a s iri this ca s e— i t was not to d e c i d e at this
stage whether a hazard exis ted. Id. at 582. P l a i n t i f f s f a i l e d to "e s tab l i sh]] with any
certainty" the existence of a hazard or any risk that resulted f r o m it Id. at 586.
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A c c o r d i n g l y , the court concluded that p l a i n t i f f s had not met the "heavy burden"
required of them, and denial of the injunction was a p p r o p r i a t e . Id. at 588.

S i m i l a r l y , in Sanborn Mfg. Co. v. C a m p b e l l - H a u s f e l d / S c o t t F e t z e r Co.. 997
F.2d 484, 489-90 (8th Cir. 1993), the court in a d e c e p t i v e trade prac t i c e s "Wit r e j e c t e d
a mandatory preliminary injunction that would have required the d e f e n d a n t to n o t i f y
consumers that it had f a l s e l y labeled its products . Accord ing to the court, " [ r j e q u i r i n g
[ d e f e n d a n t ] to take a f f i r m a t i v e action such as sending a notice to all of its customers
indicat ing that it ha[d] f a l s e l y labe l ed its product s b e f o r e that issue has been d e c i d e d
on the merits goes beyond the purpose of a preliminary injunction." Id. at 490.
T h e r e , as here, a prel iminary injunct ion was i m p r o p e r because the court was being
asked to d e c i d e the p a r t i e s ' rights b e f or e a trial on the merits.4

In Church i l l V i l l a g e . L.L.C. v. General Elec. Co., 2000 U.S. Dist. LEXIS 7505
(N.D. Cal. May 10, 2000), p l a i n t i f f s sought to compel G.E. to issue a corrective
d i s c l o sur e regarding a s a f e t y d e f e c t in certain t y p e s of d i shwashers , asserting that
G.E.'s prior notices were mis l eading and incomple t e . The court denied the request,
s ta t ing that plaintiffs' "already substantial burden" in obtaining a preliminary
injunct ion "is sub j e c t to "heightened scrutiny' where, as here, a court is asked to order
a d e f endan t to engage in certain a f f i r m a t i v e conduct." Id. at *9 (citation omit ted).

4 The district court also had denied the preliminary injunction in part on the
ground that "notice to past purchasers presents practical d i f f i c u l t i e s [because it] is not
clear to whom the notice would go or pr e c i s e ly what it would say." Sanbom Mfg.
Co. v. C a m p b e l l - H a u s f e l d / S c o t t Fe tz e r Co.. 828 F. S u p p . 652, 656 (D. Minn. 1992),
a f f d , 997 F.2d 484 (8th Cir. 1993). Similar d i f f i c u l t i e s exist in this case.
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The court r e j e c t e d the plaintiffs' argument that an i n j u n c t i o n was necessary to p r o t e c t
the p u b l i c :

Even if the court were to accept the p o s s i b i l i t y that the s a f e t y of
consumers could be endangered through continued use of the
dishwashers, a mere p o s s i b i l i t y of irreparable injury would not
meet p l a i n t i f f s 1 heavy burden on a preliminary injunct ion.

Id at *20 (c i t ing C o l o r a d o River I n d i a n T r i b e s v. Town of Parker, 776 F . 2 d 846, 849
(9th Cir. 1985)).. T h u s , Punnett I, Sanborn. and Churchill V i l l a g e addre s s , and r e j e c t ,
in junc t ions similar to that which p l a i n t i f f seeks here.

The only authority p l a i n t i f f prov ide s for hi s extraordinary contention that
courts can and shou ld order warnings on a prel iminary bas i s is a s i n g l e 1982 case
f r o m the f e d e r a l d i s t r i c t court in Maryland.5 N i s s a n Motor Corp . v. Maryland
S h i p b u i l d i n g & Drydock Co., 544 F. S u p p . 1104 (D. Md. 1982), a f f d without o p . , 742
F . 2 d 1449 (4th Cir. 1984). In N i s s a n , p l a i n t i f f or ig inal ly sought, and was d en i ed , an
in junc t ion proh ib i t ing spray pa in t ing opera t i on s a t t h e d e f endant ' s s h ipyard . Aft er
amending its complaint to add new claims based on damage caused by smoke f r o m

5 P l a i n t i f f also relies on an unreported s t i pu la t i on in Blakely v. Chevron USA,
Inc.. No. 962107 (S.F. Super. Ct. Aug. 5, 1994), which has no authoritative weight.
In Blakely, the partie s stipulated to the sending of a notice in a July 13, 1994
s t ipula t ion, which was merely f i l e d with the court. The court in no way ordered the
notice, and" neither signed nor entered the s t ipulat ion. Plaintiffs' submission does
include an order dated August 5, 1994, but this order does not even mention any
notice requirement; instead, it requires d e f e n d a n t to preserve and i d e n t i f y engine
components.
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the v e s s e l s in the s h i p y a r d , N i s s a n obtained a t emporary restraining order to require
the shipyard to " p r o m p t l y n o t i f y all v e s s e l s located at its sh ipyard that the d i s charge of
soot, ash and p o l l u t a n t s f r o m their smokestacks might cause harm to vehicle s located
on a d j o i n i n g p r o p e r t y , and that such ves se l s might then be he ld r e s p o n s i b l e for any
damage caused through discharge." Id at 1107. The TRO in N i s s a n involved a much
narrower and more l imi t ed warning than is sought here. The warning was to be issued
to a very limited group of third par t i e s; s i g n i f i c a n t l y , those third part i e s were the
enti t i e s a l l e g e d to have caused the harm at issue. Moreover, f inal d i s p o s i t i o n of
N i s s a n shows that the TRO was improv id en t ly granted and the order was u l t i m a t e l y
d i s s o l v e d . After a f u l l t r ia l , the court determined that tho se who received the warning
(the s h i p s ) were, in f a c t , not l i a b l e for damage f r o m the d i s charge emit ted. Id.
at 1114. The court he ld that the d e f e n d a n t shipyard was s imi lar ly not l i a b l e for
damage caused by the d i s charge , and d i s s o l v e d the TRO. 14 at 1114-20, 1122. The
court recognized the po t en t ia l harm that could arise f r o m the T R O , ho ld ing that "the
uti l i ty of [ t h e shipyard's] conduct outweighs the gravity of the occasional harm which
[the p l a i n t i f f ] has sustained." Id, at 1118. F o r t u n a t e l y , the p o t e n t i a l damages f r o m
shutting down or deviating f r o m normal operations as a result of the TRO a p p e a r to
have been reduced because, as found by the court, ship owners a p p a r e n t l y ignored the
notice. Id. 1115.

Far f rom demonstrat ing that this Court should act prel iminarily, N i s s a n shows
the unwarranted dangers presented where a court goes against the great weight of the
authority, even in issuing a far more narrow injunct ion than requested here, and grants
the extraordinary preliminary rel ie f of the type sought here.
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In this case, p l a i n t i f f seeks a d e c l a r a t i o n by this Court, b e f o r e t r i a l , that would
p r e j u d g e the core issue of whether there is an emergency hazard. As set f o r t h more
f u l l y above in S e c t i o n II.D., there is more than ample evidence that no emergency
hazard exists. N e i t h e r p l a i n t i f f nor his counsel nor even p l a i n t i f f s medical exper t ,
Dr. Anderson, has acted in a manner consi s tent with the emergency they now p r o f e s s .
Furthermore , Grace's industrial hygiene expert , Dr. Morton Corn (who has i n s p e c t e d
the houses of putat ive class members), agrees that "vermiculite attic insulat ion
material in houses presents no immediate p u b l i c heal th hazard or emergency to
per son s who may re s ide in the homes or in the area i m m e d i a t e l y o u t s i d e the homes."
Corn Dec. ^j 27. Dr. Richard J. Lee, an expert in micro s copy and m a t e r i a l s
characterizat ion, examined the laboratory analys i s of air s a m p l e s taken in each of the
seven homes of pu ta t iv e c las s members and concluded that there "were no a m p h i b o l e
[ i . e . , t r e m o l i t e ] a sbe s to s f i b e r s of any size observed in the analysis." Lee Dec. ^f 18.

ZAI does not po se an emergency hazard that must be acted upon immedia t e ly and it
would be i m p r o p e r for this core issue to be p r e j u d i c e d at this time.

P l a i n t i f f s evidence is s i m p l y i n s u f f i c i e n t to permit the extraordinary remedy he
seeks. I n d e e d , as in Punnett I, " [ t j h e risk . . . s ugge s t ed [by the] p l a i n t i f f class [is t o o ]
uncertain" to s u p p o r t an injunction. 621 F . 2 d at 588. At best, p l a i n t i f f can show only
that there is a di spute on this fundamental issue. Washington law is clear that under
such circumstances an injunction is improper. Isthmian S.S. Co. v. Nat iona l Marine
Eng'rs Beneficial Ass'n, 41 Wn.2d 106, 117 ( 1 9 5 2 ) (injunct ion improper where there
are issues of material f a c t ) ; T v l e r P i p e . 96 Wn.2d at 793 (trial court must not
" a d j u d i c a t e the ultimate rights in the lawsuit"); Kucera v. Department of T r a n s p . . 140
Wn.2d 200, 209 (2000).
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Courts that have cons idered i n j u n c t i o n s l ike that sought here have u n i f o r m l y
r e j e c t ed them. T h i s Court should do the same. The in junc t i on sought here asks this
Court to p r e j u d g e the case and should be r e j e c t ed on that basis. In a d d i t i o n , it f a i l s to
meet any of the requirements under Wash ing t on law for the issuance of^an in junc t i on
and is inappropr ia t e as a matter of law.

2. M a n d a t o r y I n j u n c t i o n s L i k e th e One S o u g h t H e r e Are
D i s f a v o r e d U n d e r t h e L a w a n d P l a i n t i f f Cannot D e m o n s t r a t e
L e g a l E n t i t l e m e n t .

P l a i n t i f f s motion does not seek merely to restrain d e f e n d a n t s in order to
preserve the s tatus quo. I n s t e a d , p l a i n t i f f seeks to compel an a f f i r m a t i v e act. S u c h an
in junc t i on is mandatory, not p r o h i b i t o r y , and inherently seeks a change, not a
preservation, of the status quo. S t a t e ex rel. Pay Less Drug S t o r e s v . _ S u t t o n , 2 Wn.2d
523, 535 ( 1 9 4 0 ) (TRO requiring d e f e n d a n t to increase i t s pr ice s i m p r o p e r l y "changed
the s tatus"). See al so S t a n l e y v. Univer s i ty of S. Cal.. 13 F . 3 d 1313 , 1320 (9th Cir.
1994) (quoting Martin v. Internat i onal Olympic Comm., 740 F . 2 d 670, 674-75 (9th
Cir. 1 9 8 4 ) ) (mandatory preliminary in junc t i on "goes well beyond maintaining the
status quo pendente lite"); Doev. T e n e t 99 F. S u p p . 2d 1284, 1294 (W.D. Wash.
2000) (injunct ion requiring d e f endan t to p e r f o rm an a f f i r m a t i v e act it was not
currently p er f orming is a mandatory injunct ion).

Such mandatory injunct ions are rarely granted. T h e y are d i s f a v o r e d and
s ub j e c t to heightened scrutiny. I n d e e d , the court in Pay Less reversed a TRO because
it was mandatory. 2 Wn.2d at 532. Simi lar ly , in Lanham v. Wenatchee Canal Co., 48
Wash. 337, 339 (1908), the court reversed a mandatory preliminary injunc t ion that
had required d e f e n d a n t to d e l i v e r water to the p l a i n t i f f s land. The court stated that
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"[i]f a mandatory i n j u n c t i o n may issue at all b e f o r e f i n a l hearing, // i s only where the
plaintiffs right to relief is clear and certain." Id. ( e m p h a s i s a d d e d ) .

As in W a s h i n g t o n , mandatory injunct ions are al so "par t i cu lar ly d i s f a v o r e d "
under f e d e r a l law, and are denied "'unless the f a c t s and law clearly favor the moving
party.'" S t a n l e y . 13 F.3d at 1320 (emphas i s a d d e d ) ( c i t a t i o n s o m i t t e d ) . F u r t h e r ,
' " m a n d a t o r y i n j u n c t i o n s ... are not granted unless extreme or very serious damage
will r e su l t and are not issued in d o u b t f u l cases or where the injury c o m p l a i n e d of is
c a p a b l e o f c ompen sa t i on in damages ." ' A n d e r s o n v . U n i t e d S t a t e s , 612 F.2d 1112,
1115 (9 th Cir . 1979) (quoting Clune v . P u b l i s h e r s ' Ass 'n o f New York Ci ty . 214 F.
S u p p . 5 2 0 , 5 3 1 ( S . D . N . Y . 1 9 6 3 ) , a f f d p e r curiam, 3 1 4 F . 2 d 3 4 3 ( 2 d C i r . 1 9 6 3 ) ) .
T h e r e f o r e , "courts should be e x t r eme ly cautious" about i s su ing a pre l iminary
mandatory injunction. Commit tee of Cent. Am. R e f u g e e s v. Immigra t i on &
N a t u r a l i z a t i o n Serv. , 795 F.2d 1434, 1441 (9th Cir. 1986) ( c i t a t i o n o m i t t e d ) ,
op. amended 807 F.2d 769 (9th Cir. 1987).

P l a i n t i f f cannot meet the heavy burden he f a c e s to obtain the u n p r e c e d e n t e d
mandatory in junc t ion he seeks here. If authorized at all, an in junc t i on can only be
used to preserve the status quo and to prevent l o s s of rights b e f o r e trial . T y l e r P i p e ,
96 Wn.2d at 795-96. Even a run-of-the-mill prohib i tory injunct ion is an extraordinary
equitable remedy that "will not issue in a d o u b t f u l case." Isthmian, 41 Wn.2d at 117.
To demonstrate entitlement to even a prohibitory injunct ion, the moving party must
meet three prerequisites: ( 1 ) ' " a clear legal o r equitable r i g h t " ' ; ( 2 ) " ' a wel l-grounded

^
f ear of immediate invasion of that right1"; and (3) "'actual and substantial injury"1 as a
result of me invasion. T y l e r P i p e , 96 Wn.2d at 792 (quoting Port of S e a t t l e v.
I n t e r n a t i o n a l L o n g s h o r e m e n ' s & W a r e h o u s e m e n ' s Union, 52 Wn.2d 317, 319 ( 1 9 5 8 ) ) .
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In a d d i t i o n , the moving party bears the burden of e s t a b l i s h i n g that e q u i t a b l e f a c t o r s ,
i n c l u d i n g the p u b l i c interest, weigh in f a v o r of granting the in junc t i on . K u c e r a , 140
Wn.2d at 209. The moving party must e s t a b l i s h each of the T y l e r P i p e f a c t o r s and the
s u p p o r t of equ i tab l e cons iderat ions; f a i l u r e to meet any one of them requires denia l of
the in junc t i on . Kucera, 140 Wn.2d at 210.

a ) P l a i n t i f f C a n n o t E s t a b l i s h a C l e a r L e g a l o r E q u i t a b l e
Right.

P l a i n t i f f cannot meet the f i r s t requirement of the T y l e r P i p e te s t: there is no
"clear l ega l or equi tab l e right" here. To e s t a b l i s h this e l ement, p l a i n t i f f must show a
" l iv e l i hood of that party u l t i m a t e l y p r e v a i l i n g on the merits." T y l e r P i p e , 96 Wn.2d at
793. An in junc t i on " 'wi l l no t i s sue in a d o u b t f u l ca s e . ' " Id. (quo t ing I s t h m i a n , 41
Wn.2d at 1 1 7 ) . In part i cular, an in junc t i on cannot be i s sued where the evidence
c o n f l i c t s on material issues of f a c t . I s t h m i a n , 41 Wn.2d at 117-18. Further , in
a s s e s s ing the l i k e l i h o o d of success, the court must not " a d j u d i c a t e the u l t imate r ight s
in the ca s e"—which is p r e c i s e l y what p l a i n t i f f is asking the court to do here. Kucera ,
1 4 0 W n . 2 d a t 2 1 6 .

As set f o r t h more f u l l y above at page s 5-10 and 15, the issue of whether ZAI
present s a hazard to occupants is a material issue of fa c t that is contested in this case.
An injunct ion cannot issue under Washington law in the f a c e of Grace's evidence that
ZAI pose s no hazard. Moreover, p l a i n t i f f s s ta tu tory claims cannot, as a matter of
law, ent i t l e p l a i n t i f f to an injunction. P l a i n t i f f s C o m p l a i n t a l l eg e s claims under the
CPA and W P L A . N e i t h e r a f f o r d s a l ikel ihood of p r e v a i l i n g on a claim for injunc t ive
r e l i e f .
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A l t h o u g h RCW 19.86.090 authorizes in junc t iv e r e l i e f f o r s u c c e s s f u l c laims
under the C P A , p l a i n t i f f cannot avail h ims e l f o f the prov i s i on here, because (a) the
terms o f t h e C P A ' s in junc t i on provi s ion, a n d t h e C P A ' s i n a p p l i c a b i l i t y t o c laims f o r
personal injury, f o r e c l o s e the in junc t i on sought here, and (b) p l a i n t i f f cannot e s t a b l i s h
the r equ i s i t e e l ement of causation.

The in junc t i on sought by p l a i n t i f f i s not p ermi t t ed by the C P A . I n j u n c t i v e
rel i e f is a p p l i c a b l e only "to en jo in f u r t h e r . v i o l a t i o n s " of the A c t . RCW 19.86.090.
P l a i n t i f f s C o m p l a i n t asserts only damage to property caused by p u r p o r t e d
m i s r e p r e s e n t a t i o n s regarding ZAI. By its very nature, this p u r p o r t e d harm (if any)
occurred at the time the produc t was purchased and i n s t a l l e d in the b u i l d i n g s now
owned by p l a i n t i f f . See Plaza 600 Corp . v. W.R. Grace & Co., No. C 8 9 - 1 5 6 2 D . 1991
WL 5 3 9 5 6 8 , at *2 (W.D. Wash . J u n e 19, 1 9 9 1 ) ( a l l e g e d harm in a s b e s t o s p r o p e r t y
damage case occurred upon i n s t a l l a t i o n of the p r o d u c t ) . The "unfair and d e c e p t i v e "
conduct a l l e g e d to have caused this harm is p u r p o r t e d d e c e p t i o n in the marketing and
l a b e l i n g of the p r o d u c t . It is only during this p ro c e s s that a p r o p e r t y owner could have
re l i ed on a p u r p o r t e d mi srepre s entat ion that caused damage to his or her p r o p e r t y .
However, Grace s t o p p e d manufacturing ZAI in 1984—over 15 years ago. It is no
longer lab e l ing , packaging, or marketing the produc t , and thus there are no fu ture sale s
and no p o s s i b i l i t y of any "further violations." There is s i m p l y no conduct that may
be enjoined.

Furthermore, no claim based on an ongoing duty can be brought under the CPA<*

in this case. F i r s t , claims for personal injuries are not cognizable under the C P A .
Washington S t a t e Physicians Ins. Exch. & Ass'n v. F i s o n s Corp . , 122 Wn.2d 299, 318
( 1 9 9 3 ) ; S t e v e n s v. H y d e A t h l e t i c Indus . . Inc.. 54 Wn. App. 366, 370 ( 1 9 8 9 ) . More

GRACE D E F E N D A N T S ' M E M O R A N D U M I N
O P P O S I T I O N T O P L A I N T I F F S M O T I O N F O R
P R E L I M I N A R Y I N J U N C T I O N ( M O T I O N 2 ) - 2 2
[ 1 2 7 5 7 - O O 7 2 / K A D O : J 6 7 4 . g 3 6 ]

PERKINS COE LLP
2 2 1 N o r t h W a l l S t r e e t , S u i t e 6 0 0

S p o k a n e , W A 99201



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47

f u n d a m e n t a l l y , however, there is no CPA duty to consumers that e x t end s beyond the
ini t ial s a l e of a p r o d u c t J o h n s t o n v. B e n e f i c i a l Management C o r p . of Am., 85 Wn.2d
637, 640 ( 1 9 7 5 ) , m o d i f i e d by S a l o i s v. Mutual of Omaha, 90 Wn.2d 355 ( 1 9 7 8 ) .
P o s t - s a l e dutie s can be a p p l i e d under the CPA only in circumstances^ involving an
ongoing r e l a t i o n s h i p or p r o m i s e — s u c h as the sale of an insurance p o l i c y . S a l o i s .
I n d e e d , a f e d e r a l court in Washington has e x p r e s s l y he ld that the CPA did not create
an ongoing duty upon Grace to warn of the dangers of an asbestos produc t . Plaza
600. 1991 W L . 5 3 9 5 6 8 , at *4.

In a d d i t i o n , as d i s cu s s ed at more l e n g t h in Grace's b r i e f i n g (and its f o r t h c o m i n g
oral argument) on it s p e n d i n g summary j u d g m e n t motion, p l a i n t i f f cannot e s t a b l i s h
causation, which is a required element of a CPA claim. Hangman Pudge Training
S t a b l e s . Inc. v . S a f e c o Tit l e Ins. Co.. 105 W n . Z d 778, 785 ( 1 9 8 6 ) (among f i v e
e l ements required for a CPA claim is a causal link between p l a i n t i f f s damages and an
a l l e g e d unfair and d e c e p t i v e act). To e s t a b l i s h causation where the claim is based on
an a l l e g e d f a l s e or mi s l ead ing r e p r e s e n t a t i o n , p r o o f is required that the p l a i n t i f f r e l i e d
on the a l l e g e d misrepre sentat ion. N u t t a l l v. Dowe l l . 31 Wn. App. 98, 111 ( 1 9 8 2 ) . As
the summary j u d g m e n t materials demonstrate , there is a fa i lur e of such p r o o f here.
P l a i n t i f f s discovery responses and depo s i t i on show that he has never purchased ZAI,
never received any communications regarding the p r o d u c t , and does not even know
who purchased the insulation ins ta l l ed in his p r o p e r t i e s or when it was purchased.
Accord ing ly , p l a i n t i f f never relied on any representat ion or misrepresentation made by
d e f e n d a n t s and there fore has not s u f f e r e d any injury to his p r o p e r t y prox imat e ly
caused by any deceptive act a l l e g e d l y committed by d e f e n d a n t s .
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Nor i s in junc t ive r e l i e f a v a i l a b l e under th e W P L A . The WPLA p r o v i d e s in
relevant part that a ' "[p]roduc t l i a b i l i t y c l a i m ' i n c l u d e s any c laim or act ion brought f or
harm," RCW 7.72.010(4), with "harm" d e f i n e d as "any damages recognized by the
courts of this state," RCW 7.72 .010(6) ( e m p h a s i s a d d e d ) . The W P L A - c o n t a i n s no
provis ion permi t t ing a c laim for injunct ive r e l i e f , and nothing in the case law
in t erpre t ing it sugge s t s that such a claim is cognizable. T h u s , because the WPLA
p r e e m p t s all prior, causes of action^ and the right to injunc t ive r e l i e f is c o n s p i c u o u s l y
absent f r o m the WPLA, as a matter of law, p l a i n t i f f and the puta t ive c la s s have no
right to an injunct ion pursuant to the W P L A . 7

b ) P l a i n t i f f H a s F a i l e d t o D e m o n s t r a t e a W e l l - G r o u n d e d
F e a r o f I n v a s i o n .

D e s p i t e p l a i n t i f f s c laims to the contrary, there is no dire emergency or
imminent threat to the p u b l i c which will be exacerba t ed by awaiting a p r o p e r trial on
the merits on whether a harm ac tua l ly exists. P l a i n t i f f h imse l f has taken no immediat e
action with re spec t to the m a j o r i t y of his p r o p e r t i e s to inspect or n o t i f y r e s i d e n t s of an
a l l e g e d hazard. (See F a c t u a l Background a t p . 8 .) Moreover, t h e EPA's s t u d i e s o f
vermiculi te p r o d u c t s indicate that the presence of trace amounts of a sbe s to s p o s e s no
s i gn i f i can t risk to consumers. Simi lar ly , p l a i n t i f f s own medical expert, who is

6 Wash ing t on W a t e r Power Co. v. Graybar Elec. Co.. 112 Wn.2d 847, 855
( 1 9 8 9 ) ( W P L A ' s d e f i n i t i o n o f "product l iab i l i ty claim" " m o d i f i e s ' p r e v i o u s ex i s t ing
a p p l i c a b l e law1 by d i s p l a c i n g common law causes of action.").

7 Ther e is likewise no authority s u p p o r t i n g the p r o p o s i t i o n that in junc t ive r e l i e f
was avai lab l e under p r e - W P L A common law.
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r e s p o n s i b l e f o r W i s c o n s i n ' s o c c u p a t i o n a l a n d environmental h e a l t h programs, t e s t i f i e d
that he has taken no "proactive" measures hi his s t a t e because he is await ing the
outcome of f e d e r a l s t u d i e s , and admits that the issue does not p o s e an "acute
emergency." Ander s on D e p o s i t i o n , pp. 38, 128:7-129:13, 144:2. P l a i n t i f f s counsel
have long known of the issues that they now raise as an "emergency," yet have taken
no action until now. (See F a c t u a l Background at pp. 9-10.) F i n a l l y , there has a l r eady
been w i d e s p r e a d media a t t ent ion f o c u s e d on the issue of a sbe s to s and vermiculite and,
as d i s cu s s ed in S e c t i o n n.B., numerous governmental agencie s are engaged in
ongoing and l o n g - s t a n d i n g e f f o r t s to a d d r e s s the very issues raised by p l a i n t i f f s
motion.

In short, there is nothing to s u g g e s t that there is anything urgent or imminent
that requires an immediate and premature warning about an a l l e g e d hazard that has yet
to be proved .

c ) P l a i n t i f f H a s F a i l e d t o E s t a b l i s h A c t u a l a n d S u b s t a n t i a l
I n j u r y .

P l a i n t i f f also cannot e s t a b l i s h "actual and subs tantial injury," as required by the
third element of T y l e r P i p e . As di s cus s ed above, s c i en t i f i c evidence shows that there
is no existing hazard. ( S e e Factua l Background.) At best, the declarations submitted
by p l a i n t i f f show only that there is a d i s p u t e regarding this crucial issue. T h i s is
p a t e n t l y i n s u f f i c i e n t to demonstrate en t i t l ement to a mandatory injunct ion.

An injunct ion cannot issue where the a l l e g e d harm is s p e c u l a t i v e and
unproven:

An injunction is an extraordinary equitable remedy des igned to
prevent serious harm[,] . . . not to p r o t e c t a p l a i n t i f f f r o m mere
inconveniences or s p e c u l a t i v e and insub s tant ia l injury.
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T y l e r P i p e , 96 Wn.2d at 796. To e s t a b l i s h that the harm is not s p e c u l a t i v e , the
p l a i n t i f f is required to prove causat ion and the l a c k of an adequa t e remedy at law.
Kucera, 140 Wn.2d at 224.

The exi s t ence of a d i s p u t e on the central ques t ion of whether^ ZAI a c t u a l l y
causes harm p l a c e s this case squarely within the h o l d i n g of Kucera, where an
in junc t i on was f ound improper . Id. at 216-17. In K u c e r a , the W a s h i n g t o n S u p r e m e
Court reversed the trial court's grant of a preliminary in junc t i on e n j o i n i n g the
opera t i on of a new s ta t e f erry at s p e e d s a l l e g e d to damage p l a i n t i f f s s h or e l in e
p r o p e r t y . The trial court had premi s ed i t s in junc t i on on a f i n d i n g of the s tate ' s "total
f a i l ur e " to f o l l o w the rninimal requirements of s t a t e environmental laws in d e p l o y i n g
the v e s s e l , reasoning that no f u r t h e r p r o o f of harm was required. The W a s h i n g t o n
S u p r e m e Court reversed, crit icizing the trial court for f a i l u r e , among other things, to
require a showing of causation of actual and subs tant ial injury. Id. at 224. On the
question of causation, the court noted circumstances quite similar to those exi s t ing
here:

[BJoth parties vigorously dispute whether the operation of the
Chinook actually causes harm to the environment. Were we. to
hold [ s t a t e environmental law] does or does not a p p l y to the
State's actions here, our decis ion "would be the equivalent of a
dec i s ion on the merits, a task for which this court is ill suited."

Id. at 216-17 (emphas i s a d d e d ) (ci ta t ion omit t ed). The court went on to note that if
operat ion of the vessel did not " s i g n i f i c a n t l y and adver s e ly impac t[ ] the
environment," then "there is c learly no threatened harm to enjoin," Id. at 219.
Because there had been no showing of such causation, the injunc t ion was h e l d
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i m p r o p e r . Id. at 224. The same re su l t is required here, where this central i s sue is
d i s p u t e d .

I n a d d i t i o n , p l a i n t i f f s motion f o r prel iminary i n j u n c t i o n f a i l s t o d e m o n s t r a t e
that he lacks adequate al ternative remedies. See id. at 2 1 0 - 1 2 V ( i n j u n c t i o n
i n a p p r o p r i a t e where p r o p e r t y owners had adequate remedy for d a m a g e s ) . If, as
p l a i n t i f f asserts , his p r o p e r t y has been harmed by ZAI, he can seek damages.

Any a l l e g e d harm to p r o p e r t y has already occurred, Plaza 600 Corp . , 1991 WL
5 3 9 5 6 8 , so an in junc t i on is w h o l l y improper .

d ) E q u i t a b l e F a c t o r s D o N o t S u p p o r t a n I n j u n c t i o n .
F i n a l l y , even i f p l a i n t i f f were able t o e s t a b l i s h each o f th e T y l e r P i p e e l e m e n t s ,

he s t i l l cannot demons tra t e that e q u i t a b l e f a c t o r s s u p p o r t an i n j u n c t i o n here. An
injunc t i on will not issue "when the harm it will do to a d e f e n d a n t is d i s p r o p o r t i o n a t e
to the damage caused a p l a i n t i f f by the act ion he asks be en jo ined ." Agronic C o r p . of
Am. v. DeBough. 21 Wn. A p p . 459, 464 ( 1 9 7 8 ) .

P l a i n t i f f cannot e s t a b l i s h to any degree of certainty anything more than a
highly s p e cu la t iv e (if not nonex i s t ent) harm. Conver s e ly , the premature d e c l a r a t i o n of
a hazard would cause Grace irreparable harm. See Churchill V i l l a g e . 2000 U . S . Dist .
LEXIS 7505 at *30; Sandborn M f g . . 997 F . 2 d at 490. Even though ZAI is no l onger
manufactured or s o l d , the consumer confu s ion that would result f r o m the warning
sought by p l a i n t i f f would adversely a f f e c t Grace' s sales of other insulat ion or
construction^ products. In addi t ion, the issuance of an unfounded in junc t ion would
irreparably harm d e f e n d a n t s ' reputation and good will. Further, a premature
dec larat ion of a hazard b e f o r e trial would irreparably impair the o b j e c t i v i t y of
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p r o s p e c t i v e j u r o r s and p r e j u d i c e d e f e n d a n t s ' r ight s in this l i t i g a t i o n . T h e s e harms are
i n h e r e n t l y i n c a p a b l e of c ompen sa t i on by monetary damages .

As d i s c u s s e d above, ZAJ does not po s e a hazard. If an i n j u n c t i o n were
grant ed , and a f t e r trial or a f t e r f u l l c on s idera t i on by the numerous admini s trat ive
agenc i e s a d d r e s s i n g the issue it were determined that there is not a hazard to p r o p e r t y
owners, the un founded p u b l i c concern that could be caused by such a warning cou ld
not be e f f e c t i v e l y countered. I n d e e d , the court in Punnett I r e j e c t e d an in junc t i on to
require a warning under j u s t these circumstances. 621 F . 2 d at 587-88 ( i n j u n c t i o n
denied where warning of radiat ion hazard could bring unnecessary p u b l i c anxiety that
ou twe ighed uncertain risk of mutagenic birth d e f e c t s ) .

The p o t e n t i a l for such harm has been recognized by governmental agencie s
whose f u n c t i o n s involve provid ing warnings. The E P A , for e x a m p l e , ha s e xp er i enc ed
p r o b l e m s with its early s tatements regarding a sbe s t o s in s choo l s . I n d e e d , it has
c onc luded that changes in its messages on that s u b j e c t as its s c i e n t i f i c k n o w l e d g e
d e v e l o p e d have led to pub l i c confus ion. Price Aff., p. 21. S i m i l a r l y , the Chairman of
the CPSC has noted the drawbacks of " jumping to conclus ions about an a l l e g e d risk,"
comparing the panic result ing f rom a premature warning to that arising f r o m "shouting
f i r e in a crowded theater." Price A f f . , pp. 21-22. As a result, the EPA and other
governmental agencies now a p p l y p r i n c i p l e s derived f r o m the s c i e n t i f i c f i e l d of risk
communication, to ensure that necessary messages are p r o p e r l y targeted and c r a f t e d to
inform, rather than to alarm. Price A f f . , pp. 21-22; S u p p l e m e n t a l Price Affidavit
dated October 5, 2000 ( " S u p p . Price Aff.") (Ex. 6 to Oct. 6 T r e p p i e d i Dec.).

Premature warning could f o s t e r unwarranted consumer concerns that would not
be in the p u b l i c interest. The po t en t ia l for such consumer worry—or even p a n i c — i s
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p a r t i c u l a r l y s t rong here, where p l a i n t i f f seeks the issuance of the warning under the
au sp i c e s of this Court. S u c h a warning might i m p l y to consumers that there had been
a j u d i c i a l f i n d i n g of a hazard a f t e r f u l l c ons idera t ion of the merits. H e r e , as in
Punnett I. the exis tence of any hazard remains a cont e s t ed i s sue, while the harm that
could be caused by an incorrect warning far exceeds the p o s s i b i l i t y of any a l l e g e d
harm caused by awaiting more d e f i n i t i v e s c i e n t i f i c f i n d i n g s .
B . T H I S COURT S H O U L D D E N Y P L A I N T I F F 1 S R E Q U E S T F O R

I N J U N C T I V E RELIEF B E C A U S E T H E S U B J E C T M A T T E R O F
P L A I N T I F F ' S C L A I M I S P R O P E R L Y C O M M I T T E D T O T H E
P R I M A R Y J U R I S D I C T I O N O F G O V E R N M E N T A L A G E N C I E S
F e d e r a l , s ta t e , and l o ca l adminis trative agencie s are e n g a g e d in ongo ing e f f o r t s

to a d d r e s s p r e c i s e l y the issue raised by p l a i n t i f f s motion. The hazard d e t e rmina t i on
p l a i n t i f f asks this Court to make, the d r a f t i n g and d i s t r i bu t i on of the warnings, the
consumer information and s a f e t y instruct ions p l a i n t i f f asks this Court to f a s h i o n , and
the communication and response p l a n s he has asked this Court to devise all fall
squarely within the exper t i s e of the EPA and the other f e d e r a l and s tate agenc i e s that
have been and are s tudying ZAI. A c c o r d i n g to p l a i n t i f f s own hazard n o t i f i c a t i o n
exper t , those agencies are ac t ive ly considering a hazard n o t i f i c a t i o n and r e spon s e p l a n
for ZAJ. Accord ing ly , under the l ong-s tanding doctrine of primary j u r i s d i c t i o n , this
Court should d e f e r to the expert i s e of those agencies. T h e s e agencies have extensive
experience in determining and addre s s ing hazards re lated to asbestos and produc t s
that contain asbestos, as well as considerable resources available both to s tudy and to
take a p p r o p r i a t e action. T h e s e agencies are bet ter e q u i p p e d to make the s c i e n t i f i c
determinations necessary to answer the central question posed in this case: whether
ZAI present s a health hazard to occupants of bu i ld ings in which it has been i n s t a l l e d .
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A g e n c i e s involved i n c l u d e t h e E P A , O S H A , t h e C P S C , a n d t h e l o c a l W a s h i n g t o n s t a t e
air q u a l i t y control authori t i e s .

Where, as here, a lawsui t involves c o m p l e x i s sues that are a l s o under
c o n s i d e r a t i o n by an administrative agency with exper i ence in the matter at hand,
courts o f t e n d e f e r to agency exper t i s e . S e e , e.g.. Unit ed S t a t e s v. W e s t e r n Pac. R.R.
Co., 352 U.S. 59, 64 ( 1 9 5 6 ) ( d e s c r i b i n g doctrine of primary j u r i s d i c t i o n , one p u r p o s e
of which is to obtain the b e n e f i t of "the expert and s p e c i a l i z e d k n o w l e d g e " of the
agency); Far East Conference v. United Sta t e s . 342 U.S. 570, 574 ( 1 9 5 2 ) ( d e f e r e n c e
to agency a p p r o p r i a t e "in cases raising i s sues of f a c t not within the conventional
exper i ence of j u d g e s " ) . Where a lawsui t involves c o m p l e x issues that are a l so under
c o n s i d e r a t i o n by an administrative agency with experience in the mat t er at hand,
courts o f t e n d e f e r to agency e xp er t i s e . Washington courts have recognized the
doctrine of primary j u r i s d i c t i o n and have d e f e r r e d to agency p r o c e e d i n g s under such
circumstances. See S c h m i d t v. Old Union S t o c k y a r d s Co.. 58 Wn.2d 478, 484 ( 1 9 6 1 )
(primary j u r i s d i c t i o n a p p l i e s where l ega l claim " ' r e q u i r e s t h e r e s o l u t i o n o f i s sues
which, under a r egu la tory scheme, have been p l a c e d within the s p e c i a l c o m p e t e n c e of
an administrative body'") (quoting W e s t e r n Pac.. 352 U.S. at 64).

In a case similar to this one, the trial court de f e rr ed to an ongoing
administrative process engaged in d e t e r m i n i n g the s cope of an a l l eged hazard and the
need for a pub l i c information proce s s based on its determinations. Punnett v. U n i t e d
S t a t e s . 602 F. S u p p . 530 (E.D. Pa. 1984) ("Punnett in. The trial court had p r e v i o u s l y

^
denied a preliminary injunction seeking a warning, which was u p h e l d on a p p e a l ; on
remand, the trial court dismissed the action for p l a i n t i f f s fa i lure to exhaust
administrative remedies. The court ' s d e c i s i o n was based on the p e n d e n c y of
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i n v e s t i g a t i o n s that were b e ing c o n d u c t e d by th e D e f e n s e N u c l e a r A g e n c y ("DNA").
The court noted that the DNA had undertaken "an extens ive program d e v e l o p e d to
research" the very hazard about which p l a i n t i f f had sought a warning. Id. at 532.
Furthermore, the agency was engaged in an ongoing e f f o r t to d i s s emina t e ^information,
and was " d e v e l o p i n g a record as to what should be contained in the warning p l a i n t i f f s
seek" through d i s t r i bu t i on of the r e su l t s of its s tudie s . Id. T h u s , it was " d i s t r i b u t i n g
f a c t s , a l though it may not be d i s t r i b u t i n g conc lu s ions f r o m these f a c t s as p l a i n t i f f s
want." Id. S i m i l a r l y , in this case, f e d e r a l r egu la tory agencies (i . e . , E P A , OSHA,
ATSDR and CPSC) are all evaluat ing the vermiculite issue and are d i s s emina t ing
informat ion and repor t s of their act ivit ie s . ^

In In re " A g e n t Orange" P r o d . L i a b . L i r i g . . 475 F. S u p p . 928, 932 ( E . D . N . Y .
1979), the court granted a stay of l i t i g a t i o n concerning p l a i n t i f f s request that
d e f e n d a n t s ' h erb i c ide be banned, because the EPA was i n d e p e n d e n t l y c o n s i d e r i n g the

8 Punnett II di s cus s e s a r e l a t e d case, Jaffee v. Uni t ed S t a t e s , 592 F . 2 d 712 (3d
Cir. 1979), which permit t ed mil i tary personnel s u b j e c t e d to nuclear t e s t s to bring a
claim against the Army under the Administrative Procedures Act for f a i l i n g to act
upon their request for a medical warning. Jaffee is not a p p o s i t e here, however,
because it did not involve preliminary r e l i e f . I n d e e d , the very next year the Third
Circuit was d ir e c t ly f a c e d with a request for p r e l i m i n a r y r e l i e f seeking a warning
regarding the same al l eged harm, and uphe ld its denial. Punnett I, supra.
Furthermore, Jaffee arose under the A P A , after p l a i n t i f f s had unsuc c e s s fu l ly sought
re l i e f f r o m the a p p r o p r i a t e agency; p l a i n t i f f in this case has not even a t t e m p t e d to do
so.
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need for a ban. Other courts have l ik ew i s e a p p l i e d the doc tr ine of primary j u r i s d i c t i o n
t o matters involving th e s p e c i a l e x p e r t i s e o f th e EPA. See ,_ e.g., K e n n e c o t t C o p p e r
C o r p . v. C o s t l e . 572 F.2d 1349 (9th Cir. 1 9 7 8 ) ; M o n t g o m e r y E n v t l . C o a l i t i o n C i t i z e n s
C o o r d i n a t i n g Comm. v. W a s h i n g t o n Suburban Sani tary C o m m ' n . 607 F.2d 378 (D.C.
Cir. 1979).

T h e s e cases demons tra t e that where, as here, administrative e x p e r t i s e and
resources can and are being brought to bear upon an issue that is central to a l i t i g a t i o n
proce ed ing, the court c a n n o t — a n d should n o t — i n t e r f e r e with adminis trat ive a g e n c i e s '
review. As set f o r t h more f u l l y in the a f f i d a v i t of Dr. Bertram Price , the EPA and
C P S C are currently eva luat ing whether the very r e l i e f r eques t ed by p l a i n t i f f in this
case i s a p p r o p r i a t e . T h e s e agencie s have been conduc t ing ex t ens ive c omprehen s iv e
evaluations with re spec t to a sbe s to s expo sure s , and have e m p l o y e d the e x p e r t i s e of
independent s c i ent i s t s and s c i e n t i f i c research organizations to determine the
r e l a t i o n s h i p between health risk and human exposure to asbestos. Price AS., p. 2.
The agencies are be t t er e q u i p p e d not only to determine whether a hazard ex i s t s , but
also to determine whether a warning is warranted and, if so, to create and d i s s e m i n a t e
an a p p r o p r i a t e warning in a manner that can avoid unnecessary consumer c o n f u s i o n
and most e f f e c t i v e l y reach those in need of it. Price Aff § 4.2; S u p p . Price Aff. T h e y
are already communicating fr equen t ly and in d e p t h with the pub l i c concerning
po t en t ia l exposure to asbestos in bui ldings and to vermiculite insulation with trace
amounts of asbestos in residences. Price Aff., p. 2; Brown Aff. ^ 13.

>
P l a i n t i f f s own medical expert, Dr. Henry A. Anderson, a purported expert on

risk communication, among other things, t e s t i f i e d that it would be improper for his
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s t a t e agency to issue a warning regarding vermicul i t e att ic i n s u l a t i o n without wai t ing
f o r a c o o r d i n a t e d e f f o r t with f e d e r a l au thor i t i e s :

We've also learned over the years that f or something l i k e this a
s i n g l e message, a un i f i ed message ... is far more e f f e c t i v e than a
s i n g l e s ta t e or a s ing l e county or a s i n g l e program taking act ion
on their own, where this is a l o n g term issue, it's not a short term
i s sue . ..

A n d e r s o n D e p . , pp . 126:21-127:2. W h i l e p l a i n t i f f c on t ends that this Court s h o u l d ac t
pre l iminar i ly to send out an immediate warning, Dr. A n d e r s o n be l i eve s it is
i n a p p r o p r i a t e for his s t a t e agency to take any such pre l iminary action. I n d e e d ,
Dr. A n d e r s o n is awaiting the lead of f e d e r a l agencies s t u d y i n g the issue:

For something that is a nat ionwide is sue of which we [ t h e s t a t e
agency] don ' t have th e k n o w l e d g e on th e f u l l ex tent o f t h e
in format ion or where it is or how p e o p l e can know what the issue
i s , we ' r e d e p e n d e n t upon th e f e d e r a l government t o generate that.

A n d e r s o n Dep . , p. 130:1-9. Dr. A n d e r s o n is " c o n f i d e n t that the in f o rmat i on is be ing
generated" by the f e d e r a l agencies. Id. Accord ing to Dr. Anderson, s ta t e brochures or
web s i t e s are "not s u f f i c i e n t to the get word out. That's why it has to be na t i onal .
That's why the lead and the announcements will come via ATSDR and EPA." See
Anderson Dep. , pp. 142:24-143:3.

For more than 30 years, f e d e r a l government agencies have been c l o s e l y
involved in regulating, s tudying, and addre s s ing po t en t ia l hazards p o s e d by asbes tos-
containing produc t s . T h i s area is covered by a host of regulatory schemes, a d d r e s s i n g
areas ranging f rom workplace s a f e t y to environmental pro t e c t i on to consumer
protec t ion- A f u l l d e s c r i p t i o n of the many f e d e r a l agencies involved in this issue, their
historical act ivi t ie s , and their ongoing s tudie s and actions is contained in the Price
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A f f i d a v i t . Recent and ongo ing ac t iv i t i e s o f these agenc i e s with r e s p e c t to v e n n i c u l i t e
p r o d u c t s in par t i cu lar inc lude the f o l l o w i n g :

• S i n c e 1977, CPSC has inve s t i ga t ed the s a f e t y of a sbe s to s-containing
p r o d u c t s , and has the authority to ban any that it deems u n s a f e / C P S C
began inve s t iga t ing vermiculi te insulat ion with trace amounts of a sb e s t o s in
the early 1980s. T h i s s tudy has not y i e l d e d grounds to ban, or even to
regulate , such produc t s . Price A f f . § 2.3.

• The EPA has also s t u d i e d p o t e n t i a l vermiculite exposure since the early
1980s. It has made a comprehensive e f f o r t to obtain data, in c lud ing
contract ing with several pr ivat e s c i e n t i f i c c on su l tant s . The EPA has a l s o
been ac t iv e ly involved in e xpo sure and risk as se s sment s tud i e s . In 1985 , it
p u b l i s h e d an exposure assessment mat conc luded , with respect to exposure
f r o m consumer i n s t a l l a t i o n o f p r o d u c t s like ZAI, that " [ o ] n c e in p l a c e ,
vermiculite attic insulation would p r o b a b l y not l ead to subsequent
consumer exposure." Price A f f . , p. 8.

• The EPA conducted a h ea l th assessment for vermiculite in 1991. In
February 1999, it received a risk assessment report whose m e t h o d o l o g y
EPA is currently considering a p p l y i n g to po t en t ia l household exposures.
Price Aff., pp. 8-9.

• T h i s year, the EPA conducted a s tudy to assess consumer risk a s soc ia t ed
with vermiculite in horticultural p r o d u c t s , conc luding that "the l ike l ihood of
the asbestos becoming airborne, during routine use of these [ h o r t i c u l t u r a l ]
produc t s , indicated that this potent ial exposure po s e s a minimal heal th risk
to consumers." Price A f f . , p. 9.
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• T h e E P A ' s w e b p a g e i n c l u d e s a " Q & A regarding v e r m i c u l i t e a t t i c
insulation," which conclude s: " [ D j u e to the p h y s i c a l charac t er i s t i c s o f
vermicul i te , there's a low po t en t ia l the material i s g e t t ing into the air. If the
insulat ion i s no t expo s ed t o th e home environment - f o r e x a r n p j e , i t ' s s e a l e d
behind w a l l b o a r d s and f l o o r b o a r d s or is i s o l a t e d in the att ic which is vented
o u t s i d e - the best advice would be to leave it alone." (Ex. 17 to Oct. 6
T r e p p i e d i D e c . )

• The EPA is engaged in current and ongoing t e s t ing of the e xpo sur e s to
homeowners f r o m veimiculite attic insulation p r o d u c t s and the a p p r o p r i a t e
maintenance o f those p r o d u c t s . S e e E P A " Q & A L i b b y A s b e s t o s S i t e , E P A
Region 8" (Ex. 19 to Oct. 6 T r e p p i e d i Dec.).

In a d d i t i o n , numerous agencie s with authori ty over this issue exist at the s t a t e
and local l evel . The Department of Labor and Indus t r i e s has j u r i s d i c t i o n over and has
issued r egu la t i on s governing workers who come into contact with a s b e s t o s p r o d u c t s .
See, e.g.. C h a p . 49.26 RCW; WAG 296-62-077; WAC 296-65-001 et seq.
Washington has a l s o enacted a s ta tu t e governing indoor air quality in government
bu i ld ing s , Chap. 70.162 RCW, which tasks the Department of Labor and I n d u s t r i e s
with recommending po l i c i e s and regulations to strengthen indoor air quality and to
provide educational and informational materials on the sub j e c t . The Department of
WISHA Services of the Department of Labor and Indus t r i e s has issued a Regional
Directive on indoor air quality that addres se s guidel ines for evaluating indoor air
quality issues and workplace hazards. F i n a l l y , W a s h i n g t o n ' s Clean Air Act, C h a p .
70.94 RCW, establishes local air po l l u t i on control agencies that have authority to
conduct research into air p o l l u t i o n hazards and to c o l l e c t and dis seminate in format ion
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to the p u b l i c . RCW 70.94.141. Local agencies , inc lud ing the S p o k a n e County Air
P o l l u t i o n Contro l A u t h o r i t y ("SCAPCA"), acting under the author i ty granted by the
C l e a n Air A c t , have enacted r egu la t i ons governing a sb e s t o s . SCAPCA has e x p r e s s l y
s t a t e d its interes t in issues p o s e d by airborne a sbe s t o s and its impact on p u b l i c heal th.
S C A P C A Reg. I , Art. I X .

T h e s e comprehens ive e f f o r t s , by exper ienced agencies with j u r i s d i c t i o n over
the issue and s i gn i f i can t experience in evaluating the p o t e n t i a l for harm as so c ia t ed
with a sbe s to s p r o d u c t s , prov ide a more a p p r o p r i a t e forum than is avai lab l e in the
courts. In f a c t , according to p l a i n t i f f s own medical expert , a coordinated national
e f f o r t by these agenc i e s i s necessary to a d d r e s s the issue e f f e c t i v e l y . A n d e r s o n
D e p . , p. 143:2-3. I n d e e d , according to p l a i n t i f f s counse l , the i s sues here p o s e
ques t ions of " p u b l i c health." S e p t . 21 T r a n s . , p. 24:1-5. A c c o r d i n g l y , they shou ld be
reso lved by agencies experienced in and r e s p o n s i b l e for pub l i c heal th, not by the
courts.
C . P L A I N T I F F ' S R E Q U E S T F O R N O T I C E U N D E R C I V I L

RULE 2 3 ( d ) ( 2 ) S H O U L D B E D E N I E D .
A p p a r e n t l y recognizing the weakness of his arguments based on the

preliminary injunct ion standard, p l a i n t i f f tries to convert the procedural notice
avai lable under CR 2 3 ( d ) ( 2 ) into a basis for o b t a i n i n g r e l i e f on the merits. The court
should re j e c t p l a i n t i f f s creative, but un f ounded , a t t e m p t to do so. CR 2 3 ( d ) ( 2 ) is a
pure ly procedural rule that has not been, and cannot be, transformed into an
entitlement to substantive re l i e f . The rule is intended to pro t e c t the procedural rights
of class members during the course of l i t i ga t i on , not to pro t e c t them from the conduct
that a l l e g e d l y gave rise to it.
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The general p u r p o s e o f CR 23(d) i s to p r o v i d e a notice mechanism for c l a s s e s
c e r t i f i e d under provi s ions of CR 23 that do not a u t o m a t i c a l l y require a not i ce .
7B C h a r l e s Alan Wrigh t et al., F e d e r a l Prac t i c e and Procedure ( " W r i g h t " ) §§ 1 7 9 1 ,
1793, at 298 ( W e s t 1986). As s ta t ed by the A d v i s o r y Commit t e e ~ N o t e to the
corre sponding (and i d e n t i c a l ) f e d e r a l rule, subsec t ion 2 3 ( d ) ( 2 ) "is concerned with the
fa ir and e f f i c i e n t conduct of the action." It authorizes the court to p r o v i d e notice to
absent class members of d e v e l o p m e n t s in the l i t i g a t i o n (e.g., "various s t e p s being
taken in the action and other matters"). Wright § 1791, at 286. The vast m a j o r i t y of
not i ce s , t h e r e f o r e , are de s igned to ensure that c la s s members are aware of their
p r o c e d u r a l rights (such as the right to opt in or out), or to enhance the court's
management of c la s s actions (such as to aid it in determining numerosi ty or to n o t i f y
c la s s members of d e v e l o p m e n t s in the case). S e e , e.g.. Pore v. Kinnear. 79 W n . 2 d
755, 766-67 ( 1 9 7 1 ) (c i t ed by p l a i n t i f f ) ( " M a n i f e s t l y , this notice i s f or the b e n e f i t o f
the members of the c la s s to al low them to o b j e c t to their inclusion in the case or to be
bound by the j u d g m e n t in the event their rights may in any way be a d v e r s e l y
a f f e c t e d . " ) . 9

9 C l a s s notice is general ly issued only a f t e r c er t i f i ca t i on . See Pan Am. W o r l d
Airways. Inc. v. United Sta t e s Dist. Court 523 F.2d 1073, 1079 (9th Cir. 1975).
Under the Fare circumstances in which pre-c er t i f i ca t i on notice is a p p r o p r i a t e , the
purpo s e is to preserve the procedural rights of class members, not to addres s the
merits, and any notice must be c a r e f u l l y calibrated to avoid p r e j u d i c i n g a d e f e n d a n t .
T y l k a v. Gerber Prods . Co.. 182 F.R.D. 573, 579 (N.D. 111. 1998).
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N o t h i n g in CR 23 or in the case law construing it p e r m i t s a court to u t i l i z e a
notice as a remedy on the merits as p l a i n t i f f seeks to do here. I n d e e d , this is e x p r e s s l y
p r o h i b i t e d : there is "nothing in ei ther the l a n g u a g e or h i s tory of Rule 23 that gives a
court any authori ty to conduct a prel iminary inquiry into the merit s of a suit."
Eisen v. C a r l i s l e & J a c q u e l i n . 417 U . S . 156, 1 7 7 ( 1 9 7 4 ) . The Court cont inued:

A d d i t i o n a l l y , we might note that a pre l iminary de t erminat ion of
the merits may result in substantial p r e j u d i c e to a d e f e n d a n t ,
since of nece s s i ty it is not accompanied by the t r a d i t i o n a l rules
and procedures a p p l i c a b l e t o civil tr ial s . The c our t ' s t e n t a t i v e
f i n d i n g s , made in the absence of e s t a b l i s h e d s a f e g u a r d s , may
color the subsequent p r o c e e d i n g s and p l a c e an unfair burden on
the d e f e n d a n t .

IdL a t 178.
P l a i n t i f f has mater ia l ly d i s t o r t e d the meanings of cases in which notice s have

issued under CR 2 3 ( d ) ( 2 ) . N o t i c e s involving p u r p o r t e d misconduct by d e f e n d a n t s in
c la s s actions have general ly issued in two t y p e s of s i tuat ions: (1) where l i a b i l i t y has
ac tual ly been determined and the c las s is n o t i f i e d of this result or (2) where d e f e n d a n t
has engaged in unauthorized contact with c la s s members or some other procedural
violat ion. Not one case permits a pre-trial notice a d d r e s s i n g the p u r p o r t e d
"misconduct" upon which the underlying claims are premised. T h a t is what must be
addre s s ed at trial, and, as Eisen mandate s , no procedural device may be u t i l i z e d to
deprive a d e f e n d a n t of that fundamenta l right.

Each of the cases cited by p l a i n t i f f is consis tent with this p r i n c i p l e . In Na_gy v.
J o s t e n s , Inc. , 91 F.R.D. 431, 432 (D. Minn. 1 9 8 1 ) , the court ordered corrective notice
a f t e r the d e f e n d a n t violated a court order proh i b i t ing certain communications with
p u t a t i v e class members. The required notice served s o l e l y to p r o t e c t the procedural
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r i g h t s o f c l a s s m e m b e r s a n d t o r e m e d y m i s c o n d u c t during t h e l i t i g a t i o n , n o t t h e
- , i l c o n d u c t g i v i n g r i s e l o t h e l i t i g a t i o n . S i m i l a r l y , b o t h K l e i n e r v . F i r s t N a t ' 1 D a n k . 7 5 1j i! F . 2 d 1 1 9 3 ( 1 1 t h C i r . 1 9 8 5 ) , a n d W e m h l W a t c h e r s o f P h i l a d e l p h i a v , W c i t i h t W a t c h e r s
6
7
8 ' •y

10

l n t ' 1 . 5 3 F . R . D . 6 4 7 ( E . D . N . Y . 1 9 7 1 ) , s u p p l e m e n t a l o p . . 5 5 F . R . D . ^ 5 0 ( E . D . N . Y
1 9 7 1 ) , r e q u i r e d n o t i c e s t o r e m e d y i m p r o p e r c o n t a c t b y d e f e n d a n t s w i t h c l a s s m e m b e r s
during t h e iiiigaiion. B o t h p e r t a i n t o t h e c o u r t ' s p o w e r t o manage t h e p r o c e d u r a l
a s p e c t s o f c l a s s a c t i o n s ; n e i t h e r even r e m o t e l y s u g g e s t s t h a t C R 2 3 ( d ) ( 2 ) c a n b e u s e d
t o p r o v i d e s u b s t a n t i v e r e l i e f o n p l a i n t i f f s u n d e r l y i n g c l a i m s . ' ^

B a r a h o n a - G o m e z v . Reno. 1 6 7 F . 3 d 1 2 2 8 , 1236 ( 9 t h C i r . 1 9 9 9 ) , c i t e d b y
p l a i n t i f f , l i k e w i s e f a i l s t o s u p p o r t h i s r e q u e s t f o r a w a r n i n g o n t h e m e r i t s . T h e r e , t h e
court g r a n t e d a p r e l i m i n a r y i n j u n c t i o n p r o h i b i t i n g f u r t h e r d e p o r t a t i o n o f c e r t a i n
i m m i g r a n t s a n d c e r t i f i e d a c l a s s o f i m m i g r a n t s whose a p p l i c a t i o n s h a d been d e r u e d

2 5 i i u n d e r t h e l a w t h a t w a s c h a l l e n g e d i n t h e l i t i g a t i o n . T h e court d i d n o t u t i l i z e F e d . R .
26 C i v . P . 2 3 ( d ) ( 2 ) a s a s u b s t i t u t e f o r a p r e l i m i n a r y i n j u n c t i o n a s p l a i n t i f f s e e k s t o d o
2 S here. Ins t ead , i t a p p l i e d b o t h Fed. R. C i v . P. 65 and Fed. R. C i v . P. 23 a s t h e y were
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i n t e n d e d — t h e f o r m e r t o p r o v i d e s u b s t a n t i v e p r o h i b i t o r y r e l i e f p e n d e n t e l i f e a n d t h e
l a t t e r t o p r o v i d e n o t i c e o f t h e l i t i g a t i o n t o t h e c e r t i f i e d c l a s s . F u r t h e r , t h e n o t i c e d i d

1 0 P l a i n t i f f s f i n a l " a u t h o r i t y " i s a n u n p u b l i s h e d r e p o r t e r ' s t r a n s c r i p t o f a t r i a l
court hearing. T o t h e e x t e n t t h i s d o c u m e n t p r o v i d e s a n y g u i d a n c e a t a l l , i t m e r e l y
e s t a b l i s h e s the same p r i n c i p l e a s p l a i n t i f f s o ther c a s e s — t h a t courts may u s e
CR 2 3 ( d ) ( 2 ) to a d d r e s s procedural v i o l a t i o n s , not to r emedy p a s t c o n d u c t g i v i n g rise
t o t h e l i t i g a t i o n .
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not p r e j u d g e th e merits (as p la in t i f f seeks in t h i s c a s e ) by s t a t i n g that th e c l a s s
m e m b e r s ' a p p l i c a t i o n s h a d a c t u a l l y been w r o n g l y d e n i e d . T h a t i s sue w a s l e f t f o r t r i a l .

In a d d i t i o n to s e eking his s ub s tan t iv e r emedy on the meri t s in the guise of a
c la s s notice, p l a i n t i f f a l s o seeks to impo s e the cost on d e f e n d a n t s , based s o l e l y on his
cont en t i on that p l a i n t i f f s a l l e g e d damage ha s been caused by d e f endant s ' p u r p o r t e d
mis conduc t . P l a i n t i f f s br ie f a t 26 , 29 . Pla in t i f f s p r o p o s i t i o n r e p r e s e n t s y e t another
a t t e m p t e d l e a p over the requirement of trial on the merit s , and is d i r e c t l y contrary to
e s t a b l i s h e d c l a s s action law.

The S u p r e m e Court has e x p r e s s l y r e j e c t e d this notion. In Ei s en , i t h e l d that the
l ower c o u r t ' s c o s t - s h i f t i n g order based o n i t s f i n d i n g o f t h e moving p a r t y ' s p r o b a b i l i t y
of success on the meri t s " c o n t r a v e n e [ d ] the Rule" and i m p r o p e r l y d e c i d e d the ment s .
417 U . S . at 177. A l l e g e d w r o n g d o i n g u n d e r l y i n g the meri t s o f a c la im i s p a t e n t l y
i n s u f f i c i e n t t o s h i f t t h e cost o f not ice . I d . ; s e e a l s o O p p e n h e i m e r F u n d . I n c . v .
S a n d e r s , 437 U . S . 340, 363 ( 1 9 7 8 ) ("A bare a l l e g a t i o n of wrongdo ing ... i s not a f a b -
reason for requiring a d e f e n d a n t to under tak e f i n a n c i a l burden s and risks to f u r t h e r a
p l a i n t i f f s case.").
D . I F A N I N J U N C T I O N I S ORDERED, A S U B S T A N T I A L BOND

W O U L D BE REQUIRED.
F i n a l l y , this Court should r e j e c t p l a i n t i f f s request that i t s h i f t to Grace all the

co s t s of the requested i n j u n c t i o n — i n c l u d i n g the damage s if an i n j u n c t i o n were i s s u ed
and l a t e r f ound to be i m p r o p e r — b y waiving the bond requirement. Both CR 65 and
W a s h i n g t o n ' s in junc t ion s ta tu t e , RCW 7.40.080, require a bond b e f o r e an i n j u n c t i o n
may be i s sued . CR 6 5 ( c ) sets f o r t h the rule in mandatory terms:
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[N]o restraining order or pre l iminary i n j u n c t i o n s h a l l i s sue except
upon the giving of security by the applicant, ip such sum as the
court deems p r o p e r , for the payment of such costs and damages
as may be incurred or s u f f e r e d by any party who is f ound to have
been w r o n g f u l l y e n j o i n e d or restrained.

( E m p h a s i s a d d e d . ) S i m i l a r l y , W a s h i n g t o n ' s s t a t u t e s e t s f o r t h t h e general rule a s
f o l l o w s :

No i n j u n c t i o n or restraining order shall be granted until the party
asking it shall enter into a bond, in such a sum as shall be f i x e d
by.the court or j u d g e granting the order, ... to the adverse party
a f f e c t e d thereby, c ondi t i oned to pay all damages and co s t s which
may accrue by reason of the in junc t i on or restraining order. . . .

RCW 7.40.080.
Plaintiff has not c i t ed a single Wash ing ton case to s u p p o r t his argument for

waiver of the bond. I n d e e d , Wash ing t on courts have c o n s i s t e n t l y construed the bond
requirement quite s t r i c t ly . Even an injunc t ion that has a c tua l ly been issued is invalid
if a bond is not f i l e d . S e e , e.g., Irwin v. Estes. 77 Wn.2d 285, 286-87 ( 1 9 6 9 ) (without
a bond, there is no valid i n j u n c t i o n ) ; S w i s s Baco S k y l i n e L o g g i n g Co. v. H a l i e w i c z ,
14 Wn. A p p . 343, 345 ( 1 9 7 5 ) (bond is a condi t ion to obtaining preliminary in junc t iv e

r e l i e f ) .
In 1994, the Legi s la ture enacted an amendment to the in junc t i on s tatute that

permits waiver of the bond requirement "in situations in which a person's health or l i f e
would be j e opard iz ed . " RCW 7.40.080. However, in the six years since this
amendment was enacted no r epor t ed Washington deci s ion has a p p l i e d this e x c e p t i o n
to waive an injunc t ion bond in its entirety, as p l a i n t i f f seeks here. In light of
W a s h i n g t o n ' s l ong history of s t r i c t l y a p p l y i n g the bond requirement, it is clear that
only the most exc ep t ional circumstances could s u p p o r t a waiver. S u c h circumstances
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have yet to be f ound by any W a s h i n g t o n court, and cer tainly do not exist h e r e — w h e r e
the evidence doe s not even s u p p o r t the exi s t ence of any h e a l t h hazard. 11

Furthermore , d e f e n d a n t s would be highly p r e j u d i c e d if no bond, or a nominal
bond, were required. Grace would s u f f e r substantial harm, in l o s t sa l e s and in damage
to its r epu ta t i on and good wil l by the i m p r o p e r issuance of an in junc t i on . The
d e c l a r a t i o n of a hazard that p l a i n t i f f seeks would p r e j u d i c e d e f e n d a n t s on a mater ia l
issue for tr ia l , hi short, issuance of the in junc t i on p l a i n t i f f seeks would i r r e p a r a b l y
harm Grace.

A c c o r d i n g l y , it is important that p l a i n t i f f be required to p o s t a very s u b s t a n t i a l
bond in an amount to be determined by this Court. As d i s cu s s ed above, the warning
p l a i n t i f f request s i s l i k e l y to c o n f u s e the . p u b l i c . The manner of i t s d e l i v e r y and i t s
lack of targe t ing would lead most consumers to recall few of its s p e c i f i c s , and to
c on fu s e the par t i cu lar p r o d u c t at i s sue with other insulat ion p r o d u c t s . The most l i k e l y

1 1 Even under the more l enient f e d e r a l s tandard upon which p l a i n t i f f a t t e m p t s
to rely, waiver would be i n a p p r o p r i a t e . F e d e r a l j u d g e s have d i s cre t ion to waive an
in junc t ion bond, but have genera l ly done so only where p l a i n t i f f "would e f f e c t i v e l y
[be] d e n [ i e d ] access to j ud i c ia l review." C a l i f o r n i a ex rel. Van de K a m p v. T a h o e
Reg'1 Planning Agency. 766 F . 2 d 1319, 1325 (9th Cir.), amended 775 F . 2 d 998 (9 th
Cir. 1985). Such circumstances have been found only in exigent circumstances, such
as in pub l i c -interest l i t i g a t i o n or where the p l a i n t i f f is indigent. T h i s case, in contrast,
is a private suit for damages brought by a suc c e s s fu l land lord who is r e p r e s e n t e d by
six d i f f e r e n t law firms. P l a i n t i f f can hardly be said to be "denied access to j u d i c i a l
review" and he has not even a t t e m p t e d to claim indigency.
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outcome would b e a g e n e r a l i z e d unease with Grace ' s p r o d u c t s o v e r a l l , and l o s t s a l e s
on i n s u l a t i o n or other b u i l d i n g p r o d u c t s that contain no v e r m i c u l i t e or a s b e s t o s
mater ia l s . If the court grants p l a i n t i f f s request, Grace would a l s o incur s u b s t a n t i a l
cos t s in d i s s eminat ing the reques t ed notice and h a n d l i n g the consumer que s t ions that
will inevi tably arise f r o m it. In a d d i t i o n , Grace's r e p u t a t i o n and good will would be
i rreparab ly harmed.

I V . C O N C L U S I O N
P l a i n t i f f cannot meet the heavy burden required to obtain the mandatory

in junc t i on he seeks. No emergency exists . The reque s t ed i n j u n c t i o n i s u n p r e c e d e n t e d
and i m p r o p e r l y asks this Court to p r e j u d g e the core issue on the meri t s of this case.
P l a i n t i f f s two l e g a l theories s u f f e r f r o m f u n d a m e n t a l weaknes se s , and p l a i n t i f f cannot
e s t a b l i s h the s c i e n t i f i c f a c t s he must prove in order to p r e v a i l . Fur th ermore , no harm
would attend denial of an injunct ion, because this very issue has a l r eady received
w i d e s p r e a d p u b l i c i t y in the print and electronic media and is currently being
a d d r e s s e d by several d i f f e r e n t governmental agenc i e s with c o n s i d e r a b l e e xper i enc e
and e x p e r t i s e in p o t e n t i a l asbes tos hazards. F i n a l l y , the premature and conclusory
warning sought here would be harmful to the pub l i c interest by engendering consumer
confus ion. The p u b l i c interest, as well as p l a i n t i f f s concerns, is be t t er served by
permit t ing the numerous state and f e d e r a l agencies currently s tudying this issue to
make determinat ions , based on broader experience and s c i e n t i f i c resources that are not
avai lable to this Court, regarding whether a hazard exists and, if so, whether and in
what f orm the p u b l i c should be warned
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D A T E D : October^, 2000.
P E R K T N S

L . W o o l s t o n , J r . , W S B A #9453
Rocco N . T r e p p i e d i , W S B A #9137

A t t o r n e y s for D e f e n d a n t s W.R. Grace &
Company-Conn. , W.R. Grace & C o m p a n y ,
W.R. Grace Company, a / k / a Grace and
W i l l i a m V . Culver
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